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The Good, the Bad and the Ugly
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It’s the “Wild West”

• One person represents a group of people

• Driven and controlled by attorneys, not parties

• Expensive to defend and settle.  

What is a “Class Action”?
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Employment Discrimination Claims
The Good  
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Dukes v. Wal-Mart Stores

• Individual determinations on promotions and 

salaries cannot be decided on a class basis

• Took 11 years to reach SCOTUS
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The Bad – Stats in FLSA 

Litigation
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Tyson Foods, Inc. v. Bouaphakeo

• Employees can prove OT violations 

through statistics

• Employer cannot mount defense to 

claim of particular class members
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The Ugly - FCRA

8



Employee Class Actions: Wage and Hour, 

Discrimination and Background Checks

Fair Credit Reporting Act 

• Technical violations of can be ruinous to an innocent 

employer who does not update forms and procedures. 

• A small error can result in damages ranging from $100 

- $1000 per person in the class, plus attorneys’ fees 

and costs.  

9



Employee Class Actions: Wage and Hour, 

Discrimination and Background Checks

Solutions

• Review insurance policies.  Can you 

insure against defense costs? 

• Audit manuals, policies and procedures 

on a regular basis 
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