
BUYER/SELLER BEWARE:  EMPLOYMENT ISSUES 
IMPACTING THE SALE OF A BUSINESS 

By:  Ronald A. Sollish, Esq. 

I. ACQUISITION ISSUES 

A. Due Diligence (see attached Due Diligence Checklist) 

B. Allocation of Risk within Purchase Agreement 

C. Statutory or Common Law Risk and/or Successor Liability 

II. INVESTIGATIONS 

A. Workforce 

B. Agreements 

C. Plans 

D. Disputes and Litigation 

E. Compensation Arrangements 

F. Benefits 

G. Health and Welfare 

H. Labor Agreements 

I. Safety 

J. Culture 

III. BUSINESS TRANSFEROR’S NOTICE TO TRANSFEREE OF 
UNEMPLOYMENT TAX LIABILITY AND RATE 

A. UIA Form 1207 (see attached UIA Form 1207) 

B. Regardless of any agreements between the parties to the transfer, the 
law provides when a business is sold (or otherwise transferred), the 
Buyer (or other Transferee) of the business may be liable to pay the 
unpaid unemployment taxes and interest and may receive the 
unemployment tax rate, penalty, and the benefit charges of the Seller 
(or other Transferor) 
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C. The law requires the Transferor of the business, or the Transferor’s 
real estate broker or other agent or attorney, to complete and deliver 
Form 1027 to the Transferee of the business at least two calendar 
days (not including Saturday and Sunday or legal holidays before the 
Transferor’s  acceptance of the Transferee’s offer to acquire the 
business 

D. Failure of the business Transferor or Transferor’s agent to  provide 
correct information is a misdemeanor, punishable by up to 90 days 
imprisonment and/or fine of up to  $2,500 civil liability for consequential 
damages resulting from the failure to comply with the obligation  

E. In general, a person or business that acquires the organization, trade, 
business, or 75% or more of the assets of a business will be liable for 
unemployment taxes, interest due the unemployment insurance 
agency from Seller (or other Transferor) of the business, the time of 
the transfer, up to the reasonable value of the business minus any 
secured interests in assets 

F. SUTA Dumping 

IV. COBRA OBLIGATIONS 

A. Successor liability may exist for Buyer 

B. In a stock sale where selling group ceases to provide a group health 
plan, the buying group health plan must provide COBRA coverage to 
qualified beneficiaries 

C. In an asset sale where the selling group ceases to provide a group 
health plan.  The buying group health plan has the obligation to 
provide COBRA coverage to qualified beneficiaries 

D. Parties are permitted to allocate responsibility for COBRA pursuant to 
a contractual agreement 

V. THE WORKER ADJUSTMENT RETRAINING NOTIFICATION ACT 
(“WARN”), 29 USC § 2101 ET. SEQ. 

A. The Worker Adjustment and Retraining Notification Act ("WARN"), 
29 U.S.C. §2101, et seq. provides that employers about to 
experience mass layoffs or plant closings must notify employees of 
the upcoming events. 

B. Coverage. 

Generally, WARN applies to employers who have at all their sites a 
total of 100 or more full-time employees or 100 or more employees 
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including part-time employees who work at least 4,000 hours per 
week, exclusive of overtime. 

C. When is Notice Required. 

Notice is required when there is a mass layoff or plant closing.  A 
mass layoff occurs when there is a reduction in hours that effects 
500 or more full-time employees or 50 or more full-time employees 
if they constitute at least 33% of the active full-time employees.  A 
reduction in hours worked means a reduction of 50% during each 
month of any six month period as compared to the previous six 
months. 

D. Plant Closing. 

A plant closing occurs when there is a temporary or permanent 
shutdown of a single site of employment, or one or more facilities or 
operating units within a single site of employment and 50 or more 
full-time employees are laid off, terminated or experience a 
reduction in hours. 

E. Notice. 

In the event of a mass layoff or plant closing, notice must be given 
to the employees or their union, the state dislocated worker unit 
and the chief elected official of local government.  Notice must be 
given 60 calendar days prior to the final day of work.  Shorter 
periods of time are allowed in the event the employer is seeking 
capital or business which would avoid the plant closing, there is a 
dramatic, sudden, unforeseen circumstance forcing the plant 
closing or layoff, there is a natural disaster, or if a layoff extends 
beyond the six month period but was not originally intended to do 
so.  The notice must contain comprehensive information regarding 
the site of employment, the temporary or permanent nature of the 
layoff, the date the layoff or plant closing is to occur, individuals 
affected and such other additional information as may assist in the 
employee following the layoff or plant closing. 

 F. Penalties. 

Unions, governments and discharged employees are afforded the 
right to file lawsuits alleging damages under WARN including 
damages for back wages, benefits, fines and attorney fees. 

G. In the sale of the business where the Purchaser elects to keep all or 
most of the employees, the Warn regulations indicate that an 
employee’s termination of employment incident to an asset sale does 
not constitute a LOSS OF EMPLOYMENT for Warn purposes 
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VI. EMPLOYMENT SEPARATIONS-REDUCING AN EMPLOYER'S 

EXPOSURE TO LIABILITY 

A. General Considerations. 

Generally, reducing liability for terminating employees depends on 
an employer's appropriate adherence to good employment 
practices.  Employers who have obtained "at-will" statements from 
their employees, have properly documented disciplinary and 
performance infractions, and have consistently applied employment 
practices and policies, generally have lower risks of liability arising 
out of employment terminations.   

 

B. Exit Interview. 

For any employment related termination, an exit interview should 
be conducted between the employee, the individual 
recommending the employee's discharge and a member of the 
personnel department.  The basis for discharge should be 
reduced to writing and documented.  The employee should 
acknowledge a receipt of the employment action leading to 
discharge and should be given an opportunity to respond thereto.  
The exist interview should be conducted in such a fashion as to 
afford the employee as much respect and dignity as possible.  
The employer should attempt to reduce the stress, and 
embarrassment of the termination process.  All parties present at 
the termination exit interview on behalf of the employer should 
prepare written notes of the event.  Attempt to obtain conciliations 
from the employee regarding the employee's understanding of the 
basis for termination. 

 C. Releases. 

One of the best ways an employer can eliminate liability upon 
termination of employees is to obtain a signed release from the 
employee.  In order to be enforceable, a release should contain the 
following provisions: 

1. Voluntary.   

A release must be knowingly and voluntarily executed.  The 
employee's signature cannot be obtained through duress, 
fraud or misinformation.  The release should contain an 
express provision providing that the employee has signed 
the agreement knowingly and voluntarily.   
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2. Consideration. 

The employee must receive some type of consideration 
which he or she would not have otherwise been entitled to 
but for the release.  Such consideration can take the form of 
additional compensation, payment for health benefits if 
permitted under the health insurance plan, letters of 
recommendation, use of secretary or office facilities, or out 
placement services. 

 

3. Time to Review. 

The employee must be given ample time to deliberate and 
review the release.  The courts have essentially recognized 
the embarrassing and stressful nature of the termination 
process and are thus more likely to enforce a release if an 
employee is given a reasonable period of time to review the 
documentation. 

 

4. Express Release. 

The nature and scope of the release must be specifically set 
forth in the document.  The release should be generally 
broad based and apply to all forms of employment related 
claims which could be asserted by the employee.   

 

5. Execution. 

 

The release must be signed by all of the parties to the 
document. 

 

6. Additional Provisions for Inclusion in a Release. 

a. Reaffirmation of "at-will" relationship.   
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The release should reaffirm that the employee was 
retained on an "at-will" basis. 

b. Attorney Review. 

The release should provide a certification that the 
employee has seen or has been afforded the 
opportunity to review the release with an attorney.  
An employer's best defense to rescission of a 
release arises in situations where the employee has 
been represented by counsel.   

c. Confidentiality. 

The release should contain language whereby the 
employee agrees not to disclose the terms or 
existence of the release. 

d. Conduct. 

The release should contain language whereby the 
employee agrees not to act in any way which could 
cause embarrassment, damage or injury to the 
reputation of the employer. 

e. Return of Property. 

The release should contain language providing that 
any property which is in the possession of the 
employee which is owned by the employer shall be 
returned. 

f. Default Provisions. 

The release should contain provisions dealing with 
breach or default by the employee of the terms and 
provisions of the release.  Additionally, the document 
may contain alternative dispute resolution 
mechanisms. 

g. Waiver of Right to Tender Back. 

 

Various common law cases exist whereby an 
employee can tender back the consideration  
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received in support of the release and thereafter, 
proceed against the employer.  The release should 
contain a provision which provides for a waiver of 
the right to tender back consideration. 

h. Waiver of Right of Reinstatement. 

The employee should waive the right to be reinstated 
and/or to re-apply for a position with the employer.   

 

7. Releases Applying to Older Workers. 

Workers who are 40 years of age or older may be covered 
by the Older Workers Benefit Protection Act.  The Older 
Workers Benefit Protection Act requirements apply to all 
releases and waivers of any claim under the Age 
Discrimination in Employment Act.  In order for a release to 
be valid under the Age Discrimination in Employment Act, 
the release must contain the following specifications: 

a. The release must be written, understandable and 
must refer to claims under the Age Discrimination in 
Employment Act. 

b. The employee cannot waive rights that arise after the 
date of the release. 

c. The employee must receive some consideration 
which they would not otherwise be entitled to but for 
the release. 

d. The employee must be advised of the right to consult 
with an attorney before execution of the release. 

e. An employee must be given at least 21 days to 
consider the agreement and 7 days in which to revoke 
the agreement after signing it. 

f. If the waiver is offered as part of an incentive program 
which is offered to a group of employees, the 
employees must be given 45 days to consider the 
agreement. 
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VII. DISCRIMINATION ISSUES 

A. Age 

B. Disability 

C. Workers’ Compensation 

D. Other protected classes 

 

VIII. RETIREMENT PLAN TERMINATION 

A. A successor liability 

B. Withdraw liability, alter ego 

C. Adoption of plan 

 

IX. COLLECTIVE BARGAINING AGREEMENTS 

A. Duty to bargain 

B. Contract terms 

C. NLRB claims 






















































