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APPELLATE COURT APPLIES
NO NONSENSE
APPROACH IN FORECLOSURE
PROCEEDINGS
BY:KASTURI BAGCHI

On May 15, 2007, the Detroit News re-
ported that there was one foreclosure filing for
every 614 Michigan households during the
month of April, thereby awarding Michigan with
the dubious distinction of being the state with
the tenth highest foreclosure rate in the nation.
The good news is that the April foreclosure rate
was much lower than in January, creating a
sense that the worst may be over. What's the
bad news? On the same day that this Detroit
News article was published, the Michigan Court
of Appeals revealed its no nonsense approach
to handling foreclosure proceedings in Sweet
Air Investment, Inc. v. Kenney, No. 265691
(May 15, 2007), which may be a source of con-
cern to Michigan mortgagors.

In Sweet Air, the mortgagor purchased 66
continuous acres consisting of three different
tax parcels. The property was improved by an
8,000 square foot main house, 5 outbuildings,
dog kennels, and a caretaker's home. The
mortgagor resided at the main house, located at
300 Marr Lake Road (the "Main Parcel") and
used the property to raise show dogs. The
caretakers resided at the caretaker's home,
located at 750 Marr Lake Road (the "Caretaker
Parcel"), which was connected to the Main
Parcel only by a bridge. When the mortgagor
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ceedings and received a sheriff's deed at the
sale. The lender then quitclaimed all 66 acres
to Sweet Air Investments which then sought
possession of the property and commenced
eviction proceedings.

The mortgagor sought protection under
MCL 600.3224 arguing that the Main Parcel
and the Caretaker Parcel were distinct parcels
separately occupied by the mortgagor and the
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AVOIDING AN UNINTENDED
RELEASE OF A PERSONAL
GURANTOR IN A COMMERCIAL
LEASE
BY:DANIELLE M. SPEHAR

Getting the principal of a commercial
tenant to sign a personal guaranty for a lease
is like pulling teeth. Because the negotiation
process can be difficult, many landlords rely
on a standard guarantee clause that often
states the guarantor remains liable despite
any modifications, extensions, or renewals of
the lease, to avoid asking the principal to

execute a new guaranty when the existing
lease expires and a new lease is signed.
Unfortunately, this may not be a sound busi-
ness practice. Without the guarantor's con-
sent to become liable under the new lease,
you may end up inadvertently releasing the
guarantor from further liability under the guar-
anty.

In a recent Ohio Court of Appeals case,
Samsel Rope & Marine Supply Co. v. Gray, a
landlord learned this lesson the hard way.
The facts of the Samsel case were quite
typical. The tenant's principal signed a per-
sonal guaranty of the tenant's obligations
under a 1985 lease. The guarantor died in
1994 and the tenant’s assets were assigned
to a new principal. The lease was scheduled
to expire by its terms on August 31, 1995, but
provided the tenant with an extension option.




