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PREPARING FOR THE FINANCIALLY SUCCESSFUL VOYAGE 

NEGOTIATING A FINANCEABLE LEASE 

  

Priority 

A. In Michigan, in the event that a mortgage is recorded prior to a tenant's

occupancy or the recordation of a memorandum of lease, the mortgage will

take priority over the lease and the lease is terminable by the mortgagee

upon foreclosure. However because Michigan is a "race-notice" state, if a

lease or memorandum of lease is recorded or if a tenant occupies a

property prior to the recordation of a mortgage, the lease will take priority

over the mortgage. If a lease takes priority over a mortgage, upon

foreclosure, title to the commercial property is transferred to the mortgagee,

and the mortgagee subsequently becomes owner of the property subject to

the terms of the original lease.

B. "A valid foreclosure of a mortgage terminates all interests in the foreclosed

real estate that are junior to the mortgage being foreclosed .. " Third

Restatement of the Law, Mortgages 7.1. Under Michigan law, a junior

tenant's lease is automatically terminated upon foreclosure even if the

tenant is not given notice of foreclosure and/or is not named in the

foreclosure action. Thus, when the mortgagor's right to possession is

terminated, so too is the tenant's right to possession. Note that in Michigan,

a mortgage is a lien on real estate securing payment or performance of an

obligation and thus a mortgage does not operate to transfer title of the land

to the mortgagee. Instead, the mortgagee simply maintains a lien on the

land to secure the debt. When the lease has priority over the mortgage, the

lease is not altered by a foreclosure of a mortgage. As such, "the transfer

of title from mortgagor to mortgagee by virtue of the foreclosure sale,

renders the mortgagee the new landlord to the tenant under the original

lease for the remainder of the term ... " See Third Restatement of the Law
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