
LAW OFFICES 

MADDIN, HAUSER, WART ELL, 

ROTH & HELLER, P.C. 

THIRD FLOOR ESSEX CENTRE 

28400 NORTHWESTERN HIGHWAY 

SOUTHFIELD, MICHIGAN 48034-8004 

(248) 354-4030

(248) 355-5200 

TELEFAX (248) 354-1422 

MAILING ADDRESS 
POST OFFICE BOX 215 

SOUTHFIELD, Ml 48037-0215 

MEMORANDUM 

TO: 

FROM: 

ELEVENTH ANNUAL REAL ESTATE SYMPOSIUM ATTENDEES 

RE: 

DATE: 

THE IMPORTANCE OF TITLE SEARCHES AND LIEN PRIOR 

May 4, 2004 

The Michigan Court of Appeals in Advanta National Bank v Homer W McC!arty, 
257 Mich App 113, 667 NW2d 880 (2003) held that a mortgagee's lien interest in real 
property may be extinguished by the foreclosure of a prior construction lien even if the 
mortgagee was not made a party to the foreclosure action. 

The moral of this story is that for any lender or person lending or acquiring an 
interest in real property should require that any and all liens showing against the 
property via a title search be discharged and final, unconditional lien waivers obtained 
prior to or at closing and, in any case, so called "gap" coverage should be obtained from 
the title company, insuring the status of title through the period from the date of 
execution of the note or deed and recording of the mortgage or deed. 

In the instant case, Erb Lumber provided construction materials to property 
owned by Roderick Tennant and his wife, and filed a claim of lien on March 26, 1998. 
On October 2, 1998 Erb Lumber initiated foreclosure proceedings on the construction 
lien. The only parties named in the construction lien foreclosure were the Tennants and 
Plymouth Capital Company. On September 26, 1998, prior to commencement of the lie 
foreclosure action, the Tennants executed a mortgage with Advanta to secure a new 
loan. The mortgage was not recorded until October 28, 1998. On March 8, 1999 the 
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