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Legal Malpractice Update

The Legacy of Simko and Winiemko

By Steven M. Wolock and Kathleen H. Klaus

lients continue to sue their lawyers in ever-increasing

numbers.! Claims against personal-injury attorneys lead

the way, with claims against real-estate attorneys follow-
ing closely in second place.? Few Michigan lawyers would find
this surprising. Tort reform and an increasingly competitive mar-
ket have led lawyers to file cases against their colleagues that
probably would not have been filed in an earlier era.

In the mid-1990s, the Michigan Supreme Court issued a series
of opinions intended to give guidance on the law of legal mal-
practice. The Court treated the topics of causation,’® the attorney
judgment rule,* duty,’ the statute of limitations,® collateral estop-
pel,” the right to a jury trial,® and venue.?

Remarkably, since that time, the Supreme Court has not issued
a single opinion that has treated a legal malpractice issue in any
depth. The Court of Appeals has, however, issued many opinions
that have fleshed out the law of legal malpractice. This article dis-
cusses caselaw developments with respect to the two most liti-
gated substantive topics in the area: the attorney judgment rule
and causation.

The Attorney Judgment Rule

Simko v Blake" stands as the seminal Michigan case in the
area of legal malpractice. In Simko, the Supreme Court firmly em-
braced the attorney judgment rule, stating that “[wlhere an attor-
ney acts in good faith and in honest belief that his acts and omis-
sions are well founded in law and are in the best interest of his
client, he is not answerable for mere errors in judgment.”"

The case arose out of Blake’s representation of Simko in a
criminal case. At the trial, Blake, after unsuccessfully seeking a
directed verdict after the close of the prosecution’s proofs, called
only Simko to testify in his own defense. Although the jury con-
victed Simko, the Court of Appeals reversed the denial of the di-
rected verdict. Simko, however, having spent two years in prison,
sued Blake, alleging that he had failed to adequately investigate
the case, failed to discover essential witnesses, and failed to call
important witnesses, among other things.

Despite arguable factual issues, the Court upheld the sum-
mary dismissal of Simko’s complaint on the grounds that he had



failed to state a claim.”? The Court’s ruling was anchored in its
recognition that litigation is an art, not a science, and that with-
out the protection of the attorney judgment rule, “every losing
litigant would be able to sue his attorney if he could find another
attorney who was willing to second guess the decisions of the
first attorney with the advantage of hindsight.”*?

There was, in fact, little new about the Court’s appreciation of
these realities. As early as 1869, the Michigan Supreme Court, in
Babbitt v Bumpus, noted that lawyers must cope with the “vaga-
ries and imaginations of witnesses and jurors,” the fact that courts
“not infrequently” commit error, and the fact that “the best law-
yers in the country find themselves mistaken as to what the law
is.” Thus, the Court 140 years ago held that when attorneys “have
acted in good faith, and with a fair degree of intelligence...the
errors which may be made by them must be very gross before
the attorney can be held responsible.””

In deciding Simko, however, the Court renewed its commit-
ment to the principles recognized in Babbitt. As a practical mat-
ter, by its decision, the Court encouraged the lower courts to use
summary disposition to weed out those cases in which the plain-
tiff merely seeks to second-guess the good faith and reasoned
judgments of the defendant attorney.

The Michigan Supreme Court first recognized the
need to give attorneys wide latitude to exercise
their professional judgment over 140 years ago.

Since Simko, the Court of Appeals has often
upheld summary disposition on attorney judgment
rule grounds.

A legal malpractice plaintiff must prove causation
beyond speculation.

Developments Since Simko

Since Simko, the lower courts have applied the attorney judg-
ment rule to a wide range of litigation decisions. Thus, the Court
of Appeals has upheld summary disposition when the plaintiff
challenged decisions regarding whether to sue potential par-
ties'® or call particular witnesses;" take discovery depositions
of standard of care experts, compel pretrial disclosure of expert
opinions, object to certain expert testimony at trial, and object
to the reading of a deposition in lieu of testimony at trial;"¥ plead
alternative theories of causation;" raise particular issues on
appeal;* seek reconsideration of an appellate decision;*! intro-
duce harmful documents rather than object to their admission;*
recommend settlement;* offer particular rebuttal evidence;* raise
a statute of limitations defense;? pursue particular claims;* file a
motion for summary disposition before the close of discovery;*
and use a trust to manage settlement proceeds in lieu of a bonded
conservatorship.?®
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The Court of Appeals has also applied the attorney judgment
rule to decisions outside of the litigation context. Thus, in Pers-
inger v Holst,* the Court read Simko to bar a claim that an estate-
planning attorney should have dissuaded his client from her
choice of an agent for purposes of her power of attorney because
the attorney allegedly knew that the proposed agent was in-
capable of handling the client’s affairs. The Court reasoned that
to hold otherwise would widen the scope of an attorney’s duty
to “infinite proportions,” noting that “[a]n attorney could then be
liable for allegedly failing to challenge a client’s choice of busi-
ness partner, personal representative, or other person to whom a
client chooses to entrust or align his personal interests.”® The
Court also ruled that the attorney judgment rule barred the claim
that the defendant attorney committed malpractice by permit-
ting his client to execute a power of attorney at a time when he
should have known she was incompetent.

The Persinger decision is a significant one. While the applica-
tion of the attorney judgment rule in such cases still leaves room
for liability when, for example, the lawyer’s decisions have been
grossly in error or lacked good faith, lawyers are now less vul-
nerable to suit when their transactional clients make poor busi-
ness or personal decisions.*

Notably, in 2007, the Michigan Supreme Court in Grace v Leit-
man granted leave to consider the operation of the attorney judg-
ment rule.*> Among other things, the appeal in Grace raised the
question whether Simko was being applied in a manner that too
readily treated allegations of attorney negligence as issues of law
to be decided by the court rather than a jury. However, after two
rounds of briefing and oral argument, the Court vacated its deci-
sion granting leave and let Simko stand.®

The Supreme Court’s decision in Grace to not trim, expand,
or clarify Simko is a testament to the fact that the Simko decision,
while perhaps imperfect, has served and will continue to serve a
salutary purpose.

Causation

In the year before it issued the Simko decision, the Michi-
gan Supreme Court clarified the proofs necessary to establish
the “causation” element of a legal malpractice case. In Charles
Reinhart Co v Winiemko, supra, the Court formally adopted
the “case within a case” method of establishing causation in
suits involving errors in the appellate process. As interpreted
by the Court in Winiemko, the “case within a case” doctrine
requires a plaintiff to “show that but for the attorney’s alleged
malpractice, he would have been successful in the underlying
suit.”** The adoption of the “suit within a suit” rubric in Wini-
emko represents the Supreme Court’s effort to ensure that a
plaintiff in a legal malpractice case establish with sufficient cer-
tainty that the attorney’s negligence was a “cause in fact” of the
plaintiff’s injury.®® Put another way, in appropriate cases, apply-
ing the “suit within a suit” doctrine satisfies the requirement
that proof of causation is “based on factual evidence, rather
than mere speculation.”
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When “Case Within a Case” Does Not Apply

In 1997, the Michigan Court of Appeals addressed the issue of
“causation” in a case in which it could not apply the “suit within
a suit” analysis because of the nature of the alleged malpractice.
In Pontiac School Dist v Miller, Canfield, Paddock & Stone,”” the
Court of Appeals held that a legal malpractice plaintiff must
prove “cause in fact” with “substantial evidence from which a
jury may conclude that more likely than not, but for the defend-
ant’s conduct, the plaintiff’s injuries would not have occurred.”*
In that case, the plaintiff sued its attorneys for recommending a
bond offering that allegedly required payment of excessive in-
terest and insurance costs. The plaintiff claimed that the defend-
ants recommended a bond structure that favored another client
of the firm—the bond offering’s underwriters. The attorneys lost
at trial and appealed the adverse judgment, arguing that the
plaintiff failed to prove causation. The Michigan Court of Ap-
peals vacated the judgment and held that the trial court should
have granted the defendants’ motion for judgment notwithstand-
ing the verdict.

In reaching its decision, the Pontiac School District Court noted
that the plaintiff failed to provide evidence that its board of direc-
tors would have in fact approved a more favorable bond offering
proposed by the plaintiff’s expert. The Court found that the plain-
tiff’s expert merely established that “a reasonably informed board”
would have approved the alternative bond proposal, had the de-
fendants recommended it. Because there was no evidence of what
the plaintiff’s board would have done, the plaintiff’s evidence did
not establish “cause in fact” with the requisite certainty.

Winiemko and Pontiac School District make clear that it is not
sufficient for a plaintiff to establish that its legal matter “could
have” turned out differently but for the attorney’s negligence; a
plaintiff in Michigan must prove, beyond speculation or conjec-
ture, that things would have been better. Thus, at the very least,
a plaintiff must adduce evidence that the hypothetical “better re-
sult” was in fact likely and not just possible. m
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