33rd Annual

o Sympasim

APPOINTING THE BENEFICIARY
AS TRUSTEE - WAIT, WHAT?!1?

Geoffrey N. Taylor, Esq.

[MH] Maddin Hauser

Attorneys and Counselors

Maddin, Hauser, Roth & Heller, P.C.
One Towne Square, Fifth Floor, Southfield, Ml 48076
p (248) 354-4030 f(248) 354-1422 maddinhauser.com

({Minlv I > ]



OVERVIEW

* Trustee’s role:
= Manage assets
=  Make distributions

= Deal with the beneficiary

* Serving as trustee Is not easy
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» Selecting a trustee Is not easy
= Family member or friend
= Professional

 Attributes

= Trustworthy

= Financially adept
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OVERVIEW

* “It's too hard to find someone, why can't | just appoint my
daughter as trustee and let her take the money whenever

she wants?” \
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- CONTEXT

Revocable living trust
or irrevocable trust

Usually parent is the
grantor and a child is
the beneficiary, but
apply to any
donor/donee
arrangement
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FRAMEWORK

« Can you appoint the
peneficiary as trustee?

- If yes, what are the risks?

- If yes, should you?
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SHOULD THE BENEFICIARY BE TRUSTEE?

«  Will your beneficiary simply
take the assets and ignore
the trust terms?

* |f so, end of discussion

 If not, you must consider
creditor and tax issues
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CREDITOR ISSUES — SPENDTHRIFT PROVISIONS

3

» Spendthrift provisions:
An absolute must

* Prohibits a beneficiary from
assigning, voluntarily or
involuntarily, a beneficial
Interest in the trust

 What does this mean?
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CREDITOR ISSUES - SUPPORT TRUST

» “Shall” distribute
* For “health, education, support, or maintenance” (HEMS)

* These provisions give a beneficiary an enforceable right to
distributions

SUPPORT
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CREDITOR ISSUES - SUPPORT TRUST

 What can a creditor reach?

* Nothing unless (i) a

distribution is actually made o

directly to the beneficiary; and B U

(i) the distribution exceeds N
AN |

what Is necessary for the
beneficiary’'s health,
education, support, or
maintenance
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CREDITOR ISSUES - DISCRETIONARY TRUST

» Trustee has any amount of discretion

* Regardless of whether a HEMS or other standard Is
expressed

- Basically, anything other than a support trust
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CREDITOR ISSUES - DISCRETIONARY TRUST

 What can a creditor reach?

* Nothing until there Is an actual
distribution to the beneficiary o
. . o -
» Adiscretionary trust is ideal from e Uh*
an asset protection perspective -—
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TAX ISSUES - INCOME TAX

* Do not make income distributions
mandatory if you are looking for
creditor protection

* Income distributed to the
neneficiary generally will
ne taxed to the beneficiary

* Income retained by the trust
generally will
be taxed to the trust
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TAX ISSUES - ESTATE TAX

- WiIll the beneficiary have a
taxable eState |f the tru St -.706 United States Estate {?I':i (;a::s:ﬁtion-smpplng Transfer)

{Rev. August 2019) OMBE No. 154540015
B Estate of a citizen or resident of the United States (see instructions). To be filed for

Depariment of the Tr decedents dying after December 31, 2018,

L
aS S e tS a r e I I l ‘ I l l d e d ; Intemal Rievenue Senv ) » Go to www.irs.gov/Form708 for instructions and the latest information.
- | | - N Eé{:um:rl -

City, town, or post offic Date of death
or foreign postal code

{number and luding apariment or suite n Y.
state or province; v, and ZIF or foreign postal code) and

» If yes, must use magic
language for HEMS to
avoid Inclusion

phone na.

Phane no.
shone numbers 5 of the additional executors.

5
:
;
§
8
I
5

c -1 15 i , check here bt in the ross &
] 1 otal gross estate e - (from P: —Recapitulation, iterm 13) . .
o I f n O d O n t n e e d to WO rry Tentative total allowable deductions (from Part 5—Recapitulation, item 24) .
) Tentative taxable estate (subtract line 2 from line ). . . . . . . .
deduction

about distribution provisions e i
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CONTROL ISSUES
* Is the beneficiary age
60, 40, or 207

* Married? How long?
Ever been divorced?

- Wil the beneficiary play ball?
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CLOSING THOUGHTS

* Can/should there be a co-
trustee?

* If so, does it make sense to
divide management and
distribution authority?

- What if the beneficiary is sued?

 How would a judge view this
structure?
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CLOSING THOUGHTS

- Balance control, asset protection, and tax considerations

» Continuing trust — yes!

* Beneficiary as trustee — maybe!
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